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From certified transcripts in our possession. 


AGENT. 


§ 210. Fire.—Knowledge of—Estoppel.—The policy provided 
that if the insured failed to state his true title to the property, 
or if the same was not expressed in the policy in writing, or if 
there was or should be any prior or subsequent insurance on the 
property, without the consent of the company, then the policy 
should be void and of no effect. The policy also contained the 
following provision: “ It is a part of this contract that any per- 
son other than the assured, who may have procured this insur- 
ance to be taken by the company, shall be deemed to be the 
agent of the assured named in this policy, and not of this com- 
pany, under any circumstances whatever, or in any transaction 
relating to this insurance.” The appellees applied to Holmes, 
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an agent of another company, who was familiar with the prop- 
erty, and had procured all the policies upon it except one, to get 
more insurance. He wrote to one Folson, a local agent for ap- 
pellant, who wrote back to Holmes to make out an application, 
and that he would forward it to the company. Holmes, without 
further communication with the appellees, wrote the application 
and signed the names of the appellees to it, making comments 
under the head of “ remarks of agent,” and signing his own name 
as ‘‘ Solicitor.” This application he sent to sent to Folson, who 
forwarded it to the company. The company thereupon sent the 
policy to Folson, who forwarded it to Holmes, and he delivered 
it to the appellees, who paid the premium, which he forwarded 
to Folson. Holmes had previously obtained a policy in the same 
manner through Folson from the appellant. The application 
stated the title as “ fee,” and that there was then other insur- 
ance on the property in two companies. The title of the prop- 
erty was a bond for a deed, and the appellees then had policies 
in two other companies besides those mentioned. Held, that the 
company “ issued this policy, relying entirely upon its knowledge 
of the facts, and dispensing with any information from the as- 
sured. In such a case it is precluded from denying the truth of 
any statement in the application, or setting up any mistake or 
omission in the same.” 


Atlantic Ins. Co. vs. Wright, 22 IIl., 462 ; New England F. and M. Ins, 
Co. vs. Schuttler, 38 Ill, 168. 


Held, also, that “ the issuing of this policy as and for a valid po- 
licy, and taking the premium for it as such, was a representation 
that the policy was then valid, and the company is estopped to 
say or show the contrary. Itis an estoppel in pais. When a 
party either by his declaration or conduct has induced a third 
person to act in a particular manner, he will not afterward be 
permitted to deny the truth of the admission, if the conse- 
quence would be to work an injury to such third person. 
This is a clear rule of law.” 


Watson, Ex’r, vs. McSaren, 19 Wend., 537. 
Held, also, that “ a device of mere words cannot, in a case like 


this, be imposed upon the view of a court of justice in the place 
of an actuality of fact, and make this company and its agents the 





1872] ' Concealment— (onstruction. 883 


agents of the appellees, and their doings the doings of the ap- 
pellees.” 

Commercial Ins. Co. vs. Ives.* 

Rep’d Jour’! p. 822. 


CONCEALMENT. 


§ 211. AccmeEnt.—Insanity.—The deceased, upon making ap- 
plication for the policy, stated that there were no circumstances 
which rendered him peculiarly liable to accident, and did not men- 
tion the fact that he had been insane several years before. Held, 
that “if the deceased did not conceal any fact which in his own 
mind was material in making the application, the policy was not 
void.” 

Rawls vs. The American Mut. Life Ins. Co., 27 N. Y., 282; Van Linde- 


man vs. Desborough, 14 Eng. C. L., 343 ; Valton vs. National Fund Life 
Assur. Co., 20 N. Y., 32. 


Mallory vs. Travelers’ Ins. Co.4 
Rep’d Jour’l, p. 840. 


CONSTRUCTION. 


§ 212. Lire.—* In known violation of any Law ”—Avoidance 
of Policy—Death in known violation of Law.—The policy upon 
the life of the assured contained a proviso that the policy should 
be null and void in case the assured should die “by his own 
hand, or in consequence of a duel, or by reason of intemperance 
from the use of intoxicating liquors, or by the hands of justice, 
or in known violation of any law of these States or of the Unit- 
ed States.” After the policy had been issued, the assured de- 
manded ofa boy seventeen or eighteen years old, between whose 
father and himself there had been some difiiculiy, the payment 
of a bill which he claimed the father owed him, and upon the 
boy’s refusing payment, he attempted to take possession of a 
pair of horses the boy was driving, and while so engaged was 
shot by the boy and killed. Held, that whether the proviso ap- 
plies only to a violation of criminal law, or embraces all illegal 
acts of such a character as to lead to violence, it is clear that to 


* Decision rendered January 25th, 1871. 
+ Decision rendered December 12th, 1871. 
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make good the defense, a relation must exist between the viola- 
tion of the law and the death, and that it cannot be the true 
meaning of the proviso that the policy is to be avoided by the 
mere fact that at the time of the death the assured was violating 
the law, if the death occurred from some other cause than such 
violation. If the boy killed the assured not in the course of the 
affray, but merely to revenge himself for what had been done, the 
case was not within the proviso. 

Cluff vs. Mut. Benefit Life Ins. Co., 18 Allen, 318; Bank of Ireland vs. 
Trustees of Evans Charities, 5 House of Lord’s Cases, 410; Common- 
wealth vs. Drew, 4 Mass., 396. 


Bradley, Ex’r, vs. The Mutual Benefit Life Ins. Co.* 
Rep’d Jour’l, p. 48. 


EVIDENCE. 


§ 213. Frime.—Oral Evidence and Written Contract—Reading 
Policy.—The policy sued on expressly declared that only goods 
not hazardous and hazardous were insured, and that the keeping 
of extra hazardous and specially hazardous goods on the pre- 
mises should avoid the policy. The appellant offered to prove 
that before the issue of this policy a policy issued by another 
company to the plaintiff's assignor on his stock, “ such as is usu- 
ally kept in country stores,” contained in the store in question, 
was mailed to the respondents with the request to issue their po- 
licy on the stock in the same store, in the language of, and just 
like the policy sent, and that the wording should be followed ex- 
actly as in that policy, and that in response to that request the 
defendants sent the policy in suit. Held, that the evidence was 
properly rejected, ‘“‘ First, because the facts offered to be proved 
would not, if established, have justified or sustained an inference 
or finding by the jury that the policy sent was intended as a com- 
pliance with the request made by the plaintiff's assignor,” and se- 
cond, had the offer been to prove by oral evidence that the par- 
ties to the contract intended the policy in suit to be co-extensive 
with the policy sent, such evidence would have been wholly inad- 
missible. Held, also, that the fact that neither the assured nor 
the plaintiff discovered the difference between the wording of this 


* Decision rendered April 25th, 1871. § 13 is erroneous, as the opinion by Rapallo, J., is the 
opinion of the court, and the opinion of Grover, J., is the dissenting opinion. 
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policy and that of the policy sent, the company, until after the 
fire, could not change the construction of the instrument, and 
that the failure of the assured to read the policy could not en- 
large the liability which it imposed upon the respondents. 

Pindar vs. The Resolute Fire Ins. Co.* 

Rep’d Jour’l, p. 827. N.Y. ©. A, 


§ 214. Fire.—Rule of, in Charge of Burning Property—Con- 
Jession—Jury.—The interrogatory required the jury to find 
“whether the plaintiffs, or either of them, caused, procured, 
planned, or instigated the burning, or whether either of them set 
fire to the building, consented to or connived at the burning.” 
Held, in the instructions to the jury, that the charge of willful 
burning is made by the defendants, and must be proved by them ; 
that as between the rule in criminal and the rule in civil cases, 
the rule in civil cases applies, and that “ in order to justify you in 
finding that the plaintiffs themselves burned, or caused the prop- 
erty to be burned, the legal evidence taken altogether, must be 
such as clearly satisfies you of the truth of the proposition. It 
need not be such as to exclude all doubt, but it should be such 
as to satisfy your minds and judgment that they did, or caused, 
or procured the act in question to be done. On this point the de- 
cided cases are conflicting; but the foregoing seems to the court 
to express the sound and true rule of law on the subject.” Held, 
also, that any confessions extorted from either of the plaintiffs 
are to be entirely disregarded. It is a free and voluntary confes- 
sion, only, that should be considered. Confessions made from 
hope of personal benefit, unaccompanied by apprehensions of 
danger or duress, and not obtained by promises, are competent 
evidence, and should be weighed by you. You are the exclusive 
judges of the weight of evidence. 


Scott et al. vs. Home Ins. Co.t 
Rep’d Jour’l, p. 750. U. 8. C. C. Dist. Mo. 


LIMITATION. 


§ 215. Fire.—Clause in Policy—Waiver—By a proviso in 
the policy it was to be void unless suit was brought within twelve 





* Decision rendered December 19th, 1871. 
t Decision rendered April, 1871. 
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months after the loss occurred. The fire occurred October 17th, 
1869. On the 6th of November of the same year the insured 
agreed to accept, and the company agreed to pay, on the 6th of 
February, 1870, the amount that had been determined by an ad- 
justment, unless the company should, before that time, notify him 
of its intention to contest its liability, under the policy, for the 
loss. The company gave no notice of such intention, and suit 
was brought November 7th, 1870. Held, that the period from 
November 6th, 1869, to February 6th, 1870, should be excluded 
in the computation, and that action was brought within the limit- 
ation specified in the policy. 

Killips vs. Putnam Fire Ins. Co., 1 Ins. Law Jour’l, 169, 

Black et al. vs. The Winnesheik Ins. Co.* 

Rep’d Jour’l, p. 811 


LOSS 


§ 216. Marine.—Measure of—Sale at Auction—Eaxpense of. 
—The company issued a policy for $15,000, upon a lot of corn, 
valued at the sum insured, on board a bark, from Chicago to 
Montreal. The grain was damaged on the voyage. A portion 
of the corn was sold at auction. The basis of the verdict in the 
court below was the difference between the market price of the 
sound and the market price of the damaged corn. Held, that 
this was.not a correct measure of the company’s liability, and 
that when the corn arrived at the port of destination sea dam- 
aged, the first point to bé ascertained was the extent of the de- 
preciation in value which it had suffered. This could be ascer- 
tained by simply comparing the price for which the corn would 
have sold in market had it arrived there sound with the price 
for which it might have sold arriving there damaged. The ob- 
ject of the comparison is to ascertain, not the direct, but the re- 
lative amount of the owner’s loss. When this is ascertained, the 
liability of the insurance company is ascertained also, for it is to 
pay the same proportional part. 

Lewis vs. Rucker, 2 Burr., 1167 ; Usher vs. Noble, 12 East., 647 ; John- 
son vs. Sheddon, 2 East., 581 ; 2 Arnold on Ins., 969. 


Held, also, that sales by auction are resorted to mainly with the 


* Decision rendered April 24th, 1872. 
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view of comparing the sound and damaged values. There may 
be other modes. The question in all such casas is, was that ex- 
pense reasonable and proper for the purpose of ascertaining the 
amount of the loss? If it be, then it is a part of the loss. 

Muir vs. United Ins. Co., 1 Caines’ R., 49; 2 Parsons’ Marine Ins., 
899 ; 2 Arnold, 973. 
Held, also, that in this case, the items for surveys, inspection and 
sale at auction may be properly chargeable as a part of the loss. 


Lamar Fire Ins. Co. vs. McGlashen.* 
Rep’d Jour’, p. 831. Tux. 8. 0. 


POLICY. 


§ 217. Fire.—Avoidance of—Change of Title—Rights of As- 
signee.—The policy contained a condition that in case of any 
sale, transfer or change of title in the property insured, the in- 
surance should be void. At the time the insurance was effected, 
the insured was absolute owner of the property. After the de- 
livery of the policy, he assigned it, with the consent of the com- 
pany, to Seibert, the mortgagee, and subsequently to this he sold 
and conveyed it to three other persons, one of whom reconveyed 
to him, and the other two executed mortgages to him to secure 
the purchase money. Held, that there was a change in the title 
of the property, and by the act of the insured the policy became 
void. 

Dix vs. Mercantile Ins. Co., 22 Ill., 272; Hartford Fire Ins. Co. vs, 

Ross, 23 Ind., 179; Finley et al. vs. Lycoming Co. Mut. Ins. Co., 30 Penn., 
311 ; Tittemore ys. Vermont Mut. Fire Ins. Co., 20 Vt., 546. 
Held, also, that “the assignee of a policy takes it subject to the 
conditions expressed upon its face, and his equities confer no 
right if the assignor has lost all right of recovery by a violation 
of any of the terms or conditions of the policy.” 

Till. Mut. Fire Ins. Co. vs. Fix, 53 IIl., 151. 

Home Mut. Fire Ins. Co. vs. Hauslein.+ 

Rep’d Jour’l, p. 818. Int, 8. 0. 


§ 218. Fire.— Construction of—Title—The insured, in reply 


* Decision rendered January 25th, 1871. 
t Decision rendered April 11th, 1872. 
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to a question in the application as to what the title to the prop- 
erty was, and whether it was incumbered by mortgage or other- 
wise, and to what amount, answered, “ Fee simple.” At that 
time he had a fee simple title, subject to an incumbrance. The 
person holding the incumbrance informed the officers of the fact 
before the policy was issued, and the incumbrance was mentioned 
in the policy. Held, that considering the policy and the applica- 
tion together, the answer to the question was, fee simple, subject 
to the lien of Reynolds. There was no concealment of the true 
character of the title, and consequently no fraud practiced. 

Home Mut. Fire Ins. Co. vs. Garfield,.* 

Rep’d Jour’l, p. 844. In. 8. C. 


§ 219. AccipENT.—Assignment of—Payee of.—The deceased 
procured the policy upon his own life, and paid the premium 
therefor. The amount of the insurance was made payable to his 
daughter, who was the plaintiff in the suit, or to her legal repre- 
sentatives. Held, that “ this in effect was a policy procured by 
him upon his own life, and an assignment thereof to the plain- 
tiff.” 

Grosvenor vs. Atlantic Fire Ins. Co., 17 N. Y., 391; Rawls vs. American 
Mut. Ins. Co., 27 N. Y., 282. 

Mallory vs. Travelers’ Ins. Co. 


REBOLLDING. 


§ 220. Fime.—WNotice of—Restrictions in Charter—By the 
terms of the policy the company agreed to pay the sum insured 
within three months after the loss and notice thefeof, unless the 
directors should, within said three months, determine to rebuild 
or replace the property destroyed. The charter of the company 
provided that the directors should not expend in building or re- 
pairs more than the sum insured on the premises. The company 
after the loss gave notice to the insured that it elected to rebuild. 
Held, that the company merely reserved the right to replace the 
property to avoid the payment of the money, and that the notice 
effected no change in the character of the contract, and that 
upon the lapse of a reasonable time after due notice to rebuild 


* Decision rendered January 25th, 1871. 
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without prompt measures being taken for such purposes, the com- 
pany is liable for the amount of the policy and interest. Held, 
also, that the provision in the charter was a restriction upon the 
company, and a part of the contract between the parties. 

Home Mut. Fire Ins. Co. vs. Garfield. 


SUBROGATION. 


§ 221. Lire.—Liability of Principal and Surety—Notice to 
Surety.—Wallis, a local agent of the company, as principal, exe- 
cuted a bond to the company, with appellant Hough as surety, 
conditioned that he should pay over to the company all moneys 
he might receive. Raymond was general agent of the same com- 
pany, and bound by his contract to pay over all moneys received 
by himself and local agents. Wallis failed to pay over certain 
amounts collected for the company, and Raymond,'in the gene- 
ral management of the affairs of the company, paid the money, 
taking fram Willis his promissory notes, to be paid in a few 
days. These notes were not surrendered before the judgment. 
Held, that “the principle of subrogation applies to the facts of 
this case. The rule is, that where the person who pays the debt 
stands in the situation of a surety, or is compelled to pay for the 
protection of his own interests, then in either case the substitu- 
tion will be made.” Held, also, that “so far as the rights and 
remedies of the insurance company are concerned, appellant and 
Wallis are both principals ; Hough was primarily liable for any 
defalcations, and the compa..y was not compelled to sue Wallis 
before resorting to its remedy against the surety,” and that no 
notice to the surety was necessary before the suit. - 

Orme vs. Young, 3 EK. C. L., 35; Taylor vs. Bank of Kentucky, 2 J. J. 

Marshal, 564; Pittsburg, Fort Wayne and Chicago R’y Co. vs. Shaeffer, 
Penn. St. R., 300. 
Held, also, that it was error to render judgment on the bond with- 
out a surrender of the notes. If the notes were received in ac- 
tual payment of the defalcation, then the liability upon the bond 
is discharged. 

Hough vs. Aitna Life Ins. Co.* 

Rep’d Jour’l, p. 836. 

“® Decision rendered September 28th, 1871. 
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§ 222. Accipent.—Jnsurer and Injurer.—The plaintiff received 
an injury from an accident caused by the unsafe cofdition of the 
highway. The statute made the town liable for damages hap- 
pening to any person by reason of the insufficiency or want of 
repair of any highway in the town. After the plaintiff had re- 
ceived from an insurance company the amount of an insurance 
for the injury caused by the accident, he brought suit against the 
town for the damages he had sustained by the same accident. 
Held, that “there is no technical ground which necessarily leads 
to the conclusion that the money received by the plaintiff of the 
accident insurance company should operate as a defense, or in- 
ure to the benefit of the defendant. The insurer and the defend- 
ant are not joint tortfeasors or joint debtors, so as to make a 
payment or satisfaction Ly the former operate to the benefit of 
latter. Nor is there any legal privity between the defendant and 
the insurer, so as to give the former a right to avail itself of a 
payment by the latter.” If it is assumed that the plaintiff is en- 
titled to but one satisfaction for the injury he has sustained, the 
defendant stands in no condition to make that objection. As be- 
tween the insurer and the defendant, the defendant ought prima- 
rily to make compensation to the plaintiff, and ultimately to bear 
the loss and the payment by the insurer, and the collection of the 
entire damage of the defendant only creates an equity between 
the plaintiff and the insurer, to be ultimately adjusted between 
them. 

Mason vs. Sainsbury, 3 Doug., 61; Clark vs. Inhabitants of the Hun- 
dred of Blithing, 2 B. & C., 254, (9 E. Com. L., 77 ;) Yates vs. Whyte et 
al., 33 E. Com. L. R., 349, (4 Bing., New Cases, 272 ;) Propeller Monticello 
vs. Gilbert Mollison, 17 How., 152; Althorp, adm’r, vs. Wolfe, 22 Smith, 
355. 

Harding vs. The Town of Townshend.* 

Rep’d Jour’l, p. 685. 


SUICIDE. 


§ 223. AccipENT.—Oonstruction—Accidental Death—The in- 
sured was last seen alive walking toward a railroad bridge, which 
was used to a considerable extent by pedestrians for crossing the 


* Decision rendered February Term, 1871 
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stream. The body was found a few days afterward in a pond 
near the bridge. There was a wound upon the head and a break 
in the corresponding part of the hat. The policy only applied 
to cases where the death was caused by an injury received from 
an accident. Held, that from the facts it appeared that the 
death was either caused by an injury received from an accident, 
or by the suicidal act of the deceased, and that the presumption 
is against the latter. Held, also, that if a wound produced by an 
accident did not cause his death, but did cause him to fall into 
the water, were he died from drowning, then his death was ac- 
cidental, and it was for the jury to say how the wound was 
caused, and to determine its effect upon the question whether the 
death was the result of an accidental injury or whether the de- 
ceased had destroyed his own life. 
Mallory vs. Travelers’ Ins, Co. 


UNLAWFUL CONTRACT. 


§ 224. Heatra.—sState Legislation— Foreign Corporation—Cit- 
tzenship of Corporation.—The appellee was a citizen and resident 
of Illinois, and the appellant an insurance company incorporated 
under the laws of Ohio. An act of the Illinois legislature pro- 
vided that it should not be lawful for any agent of any insurance 
company, incorporated by any other State, to directly or indi- 
rectly take risks or transact any business of insurance in that 
State without first furnishing the State Auditor a statement of 
the affairs of the company, and procuring from him a certificate 
of authority to do business. The appellee gave the note sued on 
for stock in the company, and for the premiam on a health _poli- 
cy. At the time the policy was issued and the note given the 
company had not complied with the provisions of the act. Held, 
that corporations created in another State are not citizens of such 
State within the meaning of the federal constitution, and that 
State legislatures have the power to impose conditions upon 
which insurance or other corporations chartered beyond the State 
may do business in its territory, and that the right of protecting 
their citizens against the fraud and imposition of insolvent or 
spurious corporations, created by other States, was clearly within 
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the scope of legislative power possessed by the various States of 
the Union. 

Ducat vs. City of Chicago, 48 Ill., 173; Paul vs. State of Virginia, 8 

Wal., 168. 
Held, also, that if the charter of the Ohio company declared that 
it might do business in other States, it could only operate as an 
authority to the company to do so on such terms as other States 
might prescribe. Held, also, that the contract is absolutely void 
as to the appellee, 

(Munsell vs. Temple, 3 Gilm., 9,) 

And that the fact that the legislature imposed by a subsequent 
section of the act a penalty for the violation of the provisions of 
the law, does not in the remotest degree legalize or give validity 
to the note. 

Bensley vs. Bignold, 5 Barn. & Ald., 335; Law vs. Hodgson, 2 Camp., 
147, (11 East., 300 ;) Langton vs. Hughes, 2 Maule & Selw., 593 ; Briggs 
vs. Lawrence, 3 'P. R., 454; Clugus vs. Pinkham, 4 T. R., 466; Waymell 
vs. Ried, 5 T. R., 599 ; Wheeler vs. Russell, 17 Mass., 258. 

Cin. Mut. Health Assur. Co. vs. Rosenthal.* 

Rep’d Jour’l, p. 813. 


* Decision rendered January 25th, 1871. 
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